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ON APPEAL FROM AN ORDER 
THE UNITED STATES DISTRICT COURT 
THE EASTERN DISTRICT OF NEW YORK 


JUESTION PRESENTED 
SS eS EE 


> 
q 


Whether the failure to advise appellant of consti- 


tutional rights waived by a plea of guilty rend 


constitutionally infirm. 


STATEMENT PURSUANT TO RULE 23 (a) (3) 


= a === 


Preliminary Statement 


rT TS SS SS 


This is an appeal from an order of the United States Dis- 
trict Court for the Eastern District of New York (The Honorable 
Thomas C. Platt) entered on October 14, 1976, denying without 
a hearing appellant's petition for a writ of habeas corpus. 

The Legal Aid Society, Federal Defender Services Unit, 
was continued as counsel on appeal pursuant to the Criminal 


Justice Act. 


Statement of Facts 


Appellant Perry was convicted in New York State Cu -reme 
Court of attempted possessi weapon and sentenced to a 


term of four years" imprisonment. 


A. The Indictment 


>> *—§—>————————————————_—SSS 


An indictment, filed in Queens County Supreme Court, 
charged appellant with possession of a weapon as a felony and 


menacing. * 


*vpossession of a weapon as a felony was a Class D felony 
as defined by the then-applicable New York State Penal Law 
§265.05(2). The count of the indictment charging this offense 
accused petitioner of "unlawfully possess[ing] a loaded pis- 
tol, said possession not taking place in the defendant's home 
or place of business." Menacing is a Class B misdemeanor. 


The plea proceeding of March 6, 1972 


Se EE le ae Ee 


On March 6, 1972, appellant's counsel made an application 
to withdraw appellant's plea of not guilty and to enter a guilty 


lea to attempted possession of a weapon as a felony in satis- 
p J : 


** 


faction of both charges in the indictnent. In response to ques 


tioning by the court, appellant acknowledged knowing that his 
attorney could not plead guilty for him, that no promises had 
been made about the sentence to be imposed (M.13-14), and that 
he could be sentenced to a term of imprisonment of four years 
M.14~15). 
Appellant was then asked about the events leading to 
his arrest. Appellant stated that on October 1, 1971, at ap- 
proximately 1:00 a.m., he was driving a netered taxicab at Ken-~ 
nedy International Airport. He drove to the cab queue (M.15-16). 
Appellant told the court: 


I came to the line. I sé 2n some 
people over there. They were tal ting, 
so I pulled up... There are three cabs 
sitting in front of me. f says, ‘Well,” 
when I stepped outside of the cab. I said, 
"Is anything coming out of the airport, 
like the plane that came in?" They said, 
"No." 2 said, “O.K." By that tire, r 
pulls off. The next thing I know t 
police officer pulls up by me and i 


he 


*The transcript of these proccedings is reproduced as "Bp" 
to appellant's separate appendix. Numurals in parenthesis 
preceded by "M" refer to pages of this transcript dated March 6, 
avid. 


**Attempted possession of a weapon as a felony was a Class 
E felony. N.Y. Penal Law §§110; 265.05(2). The maximum term of 
imprisonment for this offense was four years. 


asking me to pul I pulled 
over. He gets out. says, "“Sone- 
body said you pullex weapon on him 
around the corner." . said. "2 puis 

a weapon? What are you talking about? 
A weapon?" He said, “Do you have a 
weapon on you?" I said, “No.” He 
said, “Get out of the car." I stepped 
out of the car. He said, “Stand by the 
fender." He took me there. He said, 
"Do you have anything on you?" He 
searched me. He went back to the car. 
He came out with a weapon. He said, 


"You are under arrest." That was it. 


(M.16-17). 


The following colloquy then occurred: 


THE COURT: Whose weapon did he cone 
up with? 


THE DEFENDANT: It wasn't mine. I 
don't know. 


THE COURT: You know nothing about 
this weapon? 


ANT: I had ten or fifteen 
in the car that night. 


THE COURT: You didn't know that that 
revolver was in the cab? 


THE DEFENDANT: (No answer). 
(DEFENSE COUNSEL]: You kuew 
revolver was in the cab? Th? Judc 


you? You have to answer the Judae. 


THE COURT: Did you know that the re 
volver was there? 


THE DEFENDANT: Yes. I krew the re- 
volver was there. 


THE COURT: Did you put it there? 


THE DEFENDANT: No. 


Who put it 


tT don't 


. “MInNANIT 
DEFENDANT 


COURT 


Naw Ss di 


DEFENDANT : 


COURT: Let me tell you something, 

\ We do not take any pleas from the 
innocent in this courtroom. If you are in- 
nocent of this charge, we are going to trial 
on the charge. If you want to plead guilty, 
then you have to tell me the facts that led 

to the arrest. Now, fron what you have 

d me now, you are innocent of these 
charges, and I won't take your plea. What 

> you want to do? 
FENDANT : Your 
1? The weapon was 
know who p it there. 
pon. That what I am \ 
That's why I pleaded guilty 


THE COURT: When 
weapon was there? 


THE DEFENDANT 


left the airport 


Do 
were arrest 


constituting 


plea. He 


Cc. The plea proceeding of ! 
—z. recor acs eee ge Se ee ee ae 


] 1972, appellant again s 


On March 13, 


guilty. He admitted that the loaded gun foun 


cab was his and that had put it 


again acknowledged knowing his 


for him but that only he could enter 
faced a maximum sentence of four years’ 1: sonmen 
the sentence to 


the crime 


attempted possession Of a weapon 


On April 27, 1972, the court sentence 


indeterminate term of incarcerat ion 
mum sentence allowed under State law. nellant then requested 
jrawn. The court deniec this 


that his guilty plea be with 


application. 
During these proceedings, the 
of the constitutional 1 


form appellant of any 


waived by appellant's quilty plea. 


tNumerals in parentheses precede 


the transcript of the plea 
ript of these procee 


of ' 
The transc dings 


appellant's separate appendix. 


not told that he had 


Ccriminate himself 


that the burden of 


Appellant's 


spellate Divis 


conviction 


D. Appellant's habc 


a ce eee eee ee ae 


On Auqust 3 


applicat 
2° 3 A ees ae a eee oe eee” 


filed 


of habeas corpus pursuant 


vacatur of his aui 


judge's failure to 


protections he was 


* 
‘ 


state 


**The habeas corpus 


On parole. Subsern 

tionally released 

(append 

was in custody, the 
’ 


g37i1 J.8, 234 (1968) 


lawyer, 
ght not to incriminate 
individuals who ac 
proving his guilt 
State. Further, appellant 
those rights nor 
waiving them. idee appellant 
information, he would 
Thomas rr tec, on Appeal, 
not held on this question. 
In an opinion dated October 


appellant’ 


heavily on this Cou s decision 


circumstances’ 


District Court 
ypendix. 
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s application for a writ 


an 


’ 
of 


* 


not ent 


4 


should 


have 


The waiver of various constitutional rights*, which can- 
not be presumed from a silent record, is required if a plea 
to comply with the requirements of due process. Boykin v. 
Alabama, supra 395 U.S. at 243; Henderson v. Morgan, 44 U.S.L.W. 
4910, 4192 n.13 (June 17, 1976); see also, Carnley v. Cochran, 
369 UlS. 506, 526 1962) ‘compare United States vi Gearin, 396 


F.2d 691, 695 (5th Cir. 1974); Leblanc v. Henderson, A728 Fi o2e 
481 (5th Cir. 1973); Todd v. Lockhart, 490 F.2d 626, 628 (8th 
Cir. 1974). The Supreme Court has only recently reaffirmed this 
principle, conditioning the validity of ‘a guLrity plea ‘upona 
specific understanding of the constitutional protections waived 
by the plea. Henderson v. Morgan, Supra, 44 : Ns) Ae Le 


In United States v. Journet, Docket No. 76-1285, slip op. 
371 (2a Cir. November 1, 1976), a case decided under Rule’ 17 
of the Federal Rules of Criminal Procedure (as amended as Or 
December 1, 1975), this Court made specific reference to the 


required constitutional standard. Referring to the legislative 


history of Rule 11, the Court concluded that the Rule was a 


codification of advice already reauired by Boykin v. Alabama to 


*As a requirement of constitulional law, appellant should 
have been told that he had a right against compulsory self- 
incrimination, a right to a jury trial, a right to confront his 
accusers, and, additionally, that the burden of proving guilt 
beyond a reasonable doubt rested With the) State, see ini res 
Winship, 397 U.S. 358 (1971). ci 


meet the constitutional requirements of waiver (United States 

v. Journet, supra, slip op. at 376) and stated that the record 
must "demonstrat[e] that the defendant was ‘sufficiently aware 

of the conseauences Gf and alternatives to his guilty plea to 
render his plea a voluntary and intelligent one.*" United States 


Vv. Journet, = Slip op. at 375; sce also, Kelleher v. tHen- 


nce Semen 


(20 Cit. 19/7677. Bort Carolina v. Alford, 
Here, appellant was never informed of any of the protections 
waived by his plea of guilty. Although appellant was 


during the first proceeding on March 6, 1972, that if 


innocent, he would go to trial (M.19), appellant was never 


formed of his constitutionally protected right to have his 
trial before a jury -- the critical component of the right 


+rial*. Nor was he told of the Government's burden, or of his 


*Compare Federal Rule 1l(c). This rule not only requires 
that a defendant be informed of his right to a jury trial, but 
also that no further trial of any kind would be held. Sy this 
procedure, the Rule attempts to avoid any possible confusion 
involved even after a waiver of a trial by jury. In that sit- 
uation a defendant may be under the mistaken impression that 
some kind of trial will follow. See United 
supra, slip op. 378 n.5. ’ 


Not only was the appellant nc sdvised of his rights, 
but clearly this omission made a difference to?the appellant's 


choice. Kelleher v. Henderson, supra, 531 F.2d at 827Caputo 


é 


v. Henderson 541 F.2d 979, 984 (2a Cir. 1976). 


shows that if appellant had known of his rights 
impact of his plea on them, he would not have then entered his 


guilty plea (Affidavit of Thomas Perry, Rec. on Appeal, Doc. 


@ petition in this case, the District Court *e- 
Kioner Vv. United States, 535 Fizd 730, 733 (2d: Cir.) 


3345 (November 8, 1976)decided under 


Rule 11 of the Federal Rules of Criminal Procedure prior to its 


LOTS : However, to 


? + + 
Unite 


*The District Court also relied on Brady v. 
397 U.S. 742 (1970), to narrow the meaning of Boykin 
Dat $). However, Brady did not address itseli 
raised here, but to the question of whether a plea was volun- 
tary if entered to avoid a death penalty later deemed to be 
invalid. To the extent that Brady is relevant, it requires that 
the record disclose that the plea was entered voluntarily and 
understandingly (397 U.S. at 747 n.4) and with a full under- 
standing of the consequences of a plea (397 U.S. at 748-749 n.6), 
citing to Boykin v. Alabama, supra, and McCarthy v. United States, 
394 U.S.459 (1969). See People v. Rizer, 95 Cal. Reptr. 23, 
$94 P.2d 1367, 1372-n.4 (79717. co ea 


12 


tutional ruling, it has been implicitly overruled in Jo 
decided after Kloner, since Journet recognizes that Boy 


v. Alabama requires the waiver of rights as a matter of cons 


tutional law, while Kloner does not.* United States v. Jour 


EP ld 


a a 


ti- 


net, 


op. at 376. Thus, the Court in Kloner found that 


the defendant only had to know of his right to a AULY (Cv Lal, 


while Journet requires an understanding of a whole range of 


constitutional protections and the consequences of the plea c 


them. 


ll in SFA OA esi 


*Moreover, Kloner is distinguishable on its 
the “close participation" of Kloner's attorney 
<loner's educational background, and the warn 
district judge, all assured this Court that th 
telligent and voluntary one. The record in outs eas 
a totally different situation. Here, there was a comp! 
of the state court judge s well as appellant's trial 
to advise appellant both - the rights ived and the eff 
plea had on them. Moreove er, other fz -s relied upon by 
District Court in this case age and the f¢ 
appellant was the sole support for his five children, re 
employed, earning a modest Sa ort irrelevant to 
critical determination of appel lant's understanding of 
licated legal questions inqoived.. 


an 


The circumstances present here render appellant's 


lea violative of due process, Henderson v. Morgan, supra, 44 
ee eee eee a i ee 


U.5.b,.W<  @t 4912 n.i3} Bovkin v. Alabama; sunra, 395 U.S. 


requiring issuance of a writ of habeas corpus. 


CONCLUSION 


For the foregoing reasons, the writ of habeas corpus 
should be granted and the judgment of conviction vacated. 
Respectfully submitted, 
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